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The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

Herein  transmitted  is  our  sunset  performance  audit  of 
the  Montana  State  Board  of  Landscape  Architects.  The  audit 
was  conducted  in  response  to  the  1977  sunset  law,  which 
terminates  the  board  on  July  1,  1979.  The  intent  of  the 
audit  was  to  determine  the  need  for  state  regulation  of 
Montana's  landscape  architecture  profession. 

The  audit  focused  upon  the  six  questions  of  the  sunset 
law  and  includes  an  examination  of  board  operations.  It 
does  not  encompass  a review  of  the  board's  financial  trans- 
actions or  overall  compliance  with  state  laws. 

There  are  no  formal  recommendations  in  the  report  since 
^ the  responsibility  for  such  recommendations  lies  with  the 

Legislative  Audit  Committee.  Nevertheless,  we  circulated 
drafts  of  the  report  to  a large  number  of  individuals  and 
organizations,  including  the  director  of  the  Department  of 
Professional  and  Occupational  Licensing,  the  members  of  the 
Board  of  Landscape  Architects,  the  president  of  the 
Idaho/Montana  Chapter  of  the  American  Society  of  Landscape 
Architects,  the  Governor's  Office  of  Budget  and  Program 
Planning,  the  Office  of  Commerce  and  Small  Business  Devel- 
opment, and  the  Department  of  Business  Regulation. 

We  wish  to  express  our  appreciation  to  the  members  of 
the  board  and  to  the  director  of  the  department  and  his 
staff  for  the  assistance  they  provided  during  the  audit.  We 
also  wish  to  thank  other  members  of  the  landscape  architect 
trade  for  assistance  they  gave  us. 


Respectfully  submitted. 


Morris  L.  Brusett,  C.P.A. 
Legislative  Auditor 
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OFFICE  OF  THE  LEGISLATIVE  AUDITOR 


SUNSET  PERFORMANCE  AUDIT  OF  THE 
STATE  BOARD  OF  LANDSCAPE  ARCHITECTS 
DEPARTMENT  ,0F  PROFESSIONAL  AND  OCCUPATIONAL  LICENSING 

SUMMARY 

Montana's  1977  Legislature  passed  Senate  Bill  162  as 
Chapter  562,  Laws  of  Montana,  1977,  commonly  referred  to  as 
the  "sunset  law,"  which  terminates  numerous  regulatory 
boards  and  agencies  and  specifically  calls  for  a performance 
audit  of  each  agency  prior  to  scheduled  termination.  The 
sunset  law  terminates  the  Board  of  Landscape  Architects  on 
July  1,  1979.  This  performance  audit  is  in  response  to  the 
legal  requirement  for  review  of  the  board  prior  to  termi- 
nation. 

Chapter  I (page  1)  introduces  the  report  by  explaining 
the  objectives  and  intent  of  sunset  legislation,  the  six 
questions  which  relate  to  the  need  for  state  regulation  and 
activities  of  the  state  directed  toward  meeting  that  need, 
and  the  scope  of  our  audit. 

Chapter  II  (page  5)  provides  background  on  what  land- 
scape architecture  is  and  what  landscape  architects  do, 
along  with  a brief  history  of  landscape  architecture,  in- 
cluding a discussion  of  Montana's  law  to  license  the  pro- 
fession (page  6).  Also  included  is  a short  history  of  the 
board's  operations  (page  8)  and  an  explanation  of  its  oper- 
ating objectives  (page  10). 

Chapter  III  (page  13)  addresses  the  need  for  regulating 
landscape  architects  in  Montana  in  view  of  actual  or 
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potential  harm  to  the  public.  Two  questions  are  answered — 
(1)  Would  the  absence  of  regulation  significantly  harm  and 
endanger  the  public's  health,  safety,  or  welfare;  and  (2)  Is 
there  a reasonable  relationship  between  the  exercise  of  the 
state's  police  power  and  the  protection  of  the  public's 
health,  safety,  and  welfare?  In  answer  to  the  first  ques- 
tion, we  conclude  (page  25)  that  the  absence  of  regulation 
of  landscape  architects  would  not  appear  to  significantly 
endanger  the  public's  health,  safety,  and  welfare.  This 
conclusion  is  based  on  the  fact  that  some  harm  has  occurred 
when  unlicensed  individuals  practice  landscape  architecture, 
bvit  this  harm  did  not  appear  significant  (page  14);  govern- 
ments generally  do  not  require  the  use  of  licensed  landscape 
architects  (page  15);  other  government  regulation  helps 
protect  the  public  (page  16);  and  other  states  have  not 
shown  a consistent  tendency  to  reestablish  or  terminate  the 
licensure  of  landscape  architects  (page  20). 

The  second  question  relates  to  whether  the  current 
activities  are  sufficient  to  protect  the  public  from  poten- 
tial harm  addressed  in  the  first  question.  In  this  regard, 
we  conclude  that  the  licensure  provisions  are  not  unrea- 
sonable (page  25).  This  is  because  limited  harm  has  re- 
sulted from  unlicensed  practitioners  doing  landscape  archi- 
tectural work,  and  those  who  want  to  identify  qualified 
individuals  can  do  so  because  Montana  regulates  the  use  of 
the  title  "landscape  architect." 
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Chapter  IV  (page  27)  addresses  a single  question--Are 
all  facets  of  the  regulatory  process  designed  solely  for  the 
purpose  of,-  and^  have  as  their  primary  effect,  the  protection 
of  the  public?  This  considers  the  possibility  that  many 
regulatory  activities  may  be  more  related  to  protecting  the 
interests  of  the  landscape  architect  profession,  rather  than 
the  public's  health,  safety,  and  welfare.  This  chapter 
addresses  various  facets  of  the  board's  operations  which  may 
not  be  in  the  best  interests  of  the  public.  Specifically, 
the  following  items  were  discussed:  1)  the  law  allows  for  a 
completely  professional  board  rather  than  requiring  some 
public  membership  (page  28);  2)  the  ban  on  advertising  by 
the  profession  deprives  the  public  of  easily  accessible 
information  (page  28);  3)  there  is  a potential  conflict  of 
interest  of  members  of  the  board  (page  30);  4)  there  are  no 
requirements  to  continually  evaluate  a licensee's  competency 
once  he  receives  his  initial  license  (page  30);  and  5) 
various  aspects  of  the  examination  process  may  be  counter- 
productive (page  32). 

Chapter  V (page  37)  addresses  two  questions--Does  the 
regulation  have  the  effect  of  directly  or  indirectly  in- 
creasing the  cost  of  goods  or  services;  and,  is  the  increase 
in  cost  more  harmful  to  the  public  than  the  harm  which  could 
result  from  the  absence  of  regulation?  Various  regulation 
costs  are  identified  and  measured  when  feasible.  Generally, 
the  costs  of  regulation  are  unmeasurable  although  existent. 
We  conclude  that  regulation  results  in  higher  costs,  but 
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that  they  are  minimal  and  that  the  probable  cost  of  total 
deregulation  would  not  appear  to  pose  any  potentially  sig- 
nificant harm  to  the  public  (page  44). 

Chapter  VI  (page  45)  addresses  the  sixth  and  final 
question — Is  there  another  less  restrictive  method  of  regu- 
lation available  which  could  adequately  protect  the  public? 
The  report  discusses  the  present  form  of  regulation  used  in 
Montana  and  other  less  restrictive  alternatives  which  are 
available,  including  no  regulation  (page  47).  Included  are 
three  tables  designed  to  aid  the  Legislative  Audit  Committee 
in  recommending  the  regulatory  alternative  most  appropriate 
for  Montana,  and  alternative  regulatory  facets  Under  each 
form  of  regulation  (pages  51,  52,  and  53). 
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Chapter  I 
INTRODUCTION 


ki 

This  sunset  performance  audit  addresses  the  need  for 
state  regulation  of  the  landscape  architecture  profession  by 
the  Board  of  Landscape  Architects--a  state  board  within  the 
Department  of  Professional  and  Occupational  Licensing.  A 
landscape  architect  is  an  individual  technically  and  legally 
qualified  to  perform  services  in  connection  with  the  de- 
velopment of  land  for  the  purpose  of  aesthetics,  preser- 
vation, enhancement,  and  the  determination  of  proper  land 
uses  and  inherent  problems  of  land  relating  to  erosion,  wear 
and  tear,  blight,  and  other  hazards. 

REPORT  OBJECTIVES 

^ The  1977  Legislature  passed  a law  terminating  numerous 

regulatory  boards  and  agencies,  including  the  Board  of 
Landscape  Architects  (hereinafter  referred  to  as  the  board). 
This  law  is  commonly  referred  to  as  the  "sunset  law."  The 
"sunset  law"  requires  the  Legislative  Audit  Committee  to 
conduct  a performance  audit  of  each  terminated  agency.  The 
performance  audit  must  objectively  review  the  need  for  each 
regulatory  board/agency  and  offer  recommendations  for  re- 
establishment, modification,  or  termination. 

In  defining  legislative  intent,  the  sunset  law  (Section 
82-4601(1),  R.C.M.  1947)  states  that,  by  requiring  periodic 
evaluation  in  the  form  of  a performance  audit,  the  legis- 
lature will  be  in  a better  position  to  ensure  that  agencies 
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and  programs  exist  only  to  be  responsive  to  state  citizens' 
needs.  The  sunset  law  terminates  the  board  on  July  1,  1979. 
This  performance  audit  is  in  response  to  the  statutory 
requirement  for  a review  prior  to  board  termination. 

REPORT  ORGANIZATION 

The  sunset  law  requires  the  thorough  examination  of  the 
following  questions  during  the  conduct  of  the  performance 
audit. 

"(a)  Would  the  absence  of  regulation  significantly 
harm  or  endanger  the  public's  health,  safety,  or 
welfare? 

(b)  Is  there  a reasonable  relationship  between 
the  exercise  of  the  state's  police  power  and  the 
protection  of  the  public  health,  safety,  or  wel- 
fare? 

(c)  Is  there  another  less  restrictive  method  of 
regulation  available  which  could  adequately  pro- 
tect the  public? 

(d)  Does  the  regulation  have  the  effect  of  di- 
rectly or  indirectly  increasing  the  costs  of  any 
goods  or  services  involved  and,  if  so,  to  what 
degree? 

(e)  Is  the  increase  in  cost  more  harmful  to  the 
public  than  the  harm  which  could  result  from  the 
absence  of  regulation? 

(f)  Are  all  facets  of  the  regulatory  process 
designed  solely  for  the  purpose  of,  and  have  as 
their^  primary  effect,  the  protection  of  the  pub- 
lic."^ 

Chapter  I is  introductory.  It  summarizes  the  objec- 
tives, organization,  and  scope  of  the  report. 

Chapter  II  presents  background  information  about  the 
evolution  of  the  landscape  architecture  profession.  In- 
cluded in  this  background  information  is  a history  of  the 


Senate  Bill  162,  enrolled  as  Chapter  562,  Laws  of 
Montana  1977,  and  codified  as  Title  82,  Chapter  46,  R.C.M. 
1947. 
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board  and  the  profession,  and  details  on  the  board's  or- 
ganization, staffing,  funding,  objectives,  and  operations. 

Chapter  III  addresses  two  of  the  questions  set  forth  in 
the  sunset  law.  The  first  question  is  whether  the  absence 
of  regulation  of  landscape  architects  would  harm  the  public. 
The  second  question  is  whether  there  is  a reasonable  re- 
lationship between  the  exercise  of  the  state's  police  power 
to  regulate  the  landscape  architecture  profession  and  the 
protection  of  the  public's  health,  safety,  or  welfare.  To 
answer  these  questions  we  discuss  the  landscape  architecture 
regulation  law  and  the  current  activities  of  the  board  in 
licensing  and  regulating  the  landscape  architecture  pro- 
fession. 

^ Chapter  IV  addresses  another  question  posed  by  the 

sunset  law:  Whether  all  facets  of  the  regulatory  process 
are  designed  solely  for  public  protection.  The  chapter 
discusses  the  establishment  of  the  landscape  architecture 
regulation  law  in  Montana,  the  extent  to  which  the  public 
has  participated  in  board  decisions  and  actions,  the  re- 
lationship between  the  professional  association  of  landscape 
architects  and  the  board,  and  the  disciplining  of  landscape 
architects . 

Chapter  V addresses  two  other  questions  of  the  sunset 
law.  That  is,  whether  state  regulation  of  the  landscape 
architecture  profession  has  the  effect  of  directly  or  in- 
directly increasing  costs  to  the  public  and  whether  such 

^ increases  are  more  harmful  than  the  harm  which  could  result 

from  the  absence  of  regulation. 


3 


Chapter  VI  addresses  the  final  question  of  the  sunset 
law:  Whether  there  is  a less  restrictive  alternative  method 
of  regulation  available.  The  possible  alternative  forms  of 
regulation  are  discussed  as  they  relate  to  the  regulation  of 
landscape  architecture  in  Montana. 

SCOPE  OF  THE  AUDIT 

This  performance  audit  primarily  addresses  the  need  for 
state  regulation  of  the  landscape  architecture  profession. 
It  focuses  upon  the  six  questions  posed  in  the  sunset  law 
and  includes  an  examination  into  the  effectiveness  of  the 
operations  of  the  board. 


Chapter  II 
BACKGROUND 

Landscape  architecture  is  the  art  of  aesthetically 
developing,  designing,  protecting,  and  preserving  land  and 
the  objects  on  it  for  greater  use  and  enjoyment  by  people. 
Landscape  architects  plan  outdoor  areas  much  the  same  way 
building  architects  organize  indoor  spaces.  They  do  so  by 
formulating  plans  for  land  development.  These  developments 
vary  from  large  national  parks  to  small  city  squares,  or 
from  huge  housing  developments  to  single  family  locations. 
Further,  landscape  architects  locate  outdoor  facilities  to 
function  smoothly  and  blend  in  with  the  surroundings. 

Landscape  architecture  is  a social  and  environmental 
blending  of  peoples'  needs  with  the  environment.  Landscape 
architects  determine  the  best  use  of  land  by  analyzing 
features  such  as  climate,  water  supply,  vegetation  and  the 
composition  of  the  soil  and  the  topography  of  the  land. 
They  also  analyze  social  and  economic  factors.  In  addition, 
they  try  to  preserve  and  use  attractive  landmarks,  avoid 
soil  erosion,  flooding,  and  the  pollution  of  air  and  water. 
In  developing  land  use  plans,  they  consult  with  engineers, 
city  planners,  public  officials,  and  architects.  They  work 
with  architects  to  fit  structures  on  the  land  and  arrange 
them  to  make  the  best  use  of  the  environment,  including 
ventilation,  sunlight,  and  scenery.  If  necessary,  they 
design  walks,  fences,  steps,  pavements  and  other  structures, 
along  with  planting  arrangements  wherever  needed  and  can 
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assume  responsibilty  for  the  planning  as  well  as  the  super- 
vision of  the  eventual  construction. 

HISTORY 

Landscape  architecture,  as  a profession,  began  in  the 
mid-1800s.  However,  the  art  of  landscape  architecture  has 
been  practiced  for  thousands  of  years  in  Rome  and  the  far 
east.  Many  of  these  earlier  projects  were  actually  gardens 
and  country  estates.  It  was  for  this  reason  that  these 
designers  often  called  themselves  landscape  gardeners.  An 
American,  Fredrick  L.  Olmsted,  was  the  first  person  to  call 
himself  a landscape  architect.  In  the  1850s,  Olmsted  and  a 
colleague  (Calvert  Vaux)  designed  probably  the  most  monu- 
mental example  of  landscape  architecture  in  this  country — 
New  York  City's  Central  Park.  In  signing  the  plans  he 

placed  the  words  "landscape  architect"  under  his  name.  In 

1899  his  followers  formed  the  American  Society  of  Landscape 
Architects  which  is  the  predominate  national  professional 
organization  of  landscape  architects  today. 

MONTANA'S  LAW 

Prior  to  1975  there  was  no  effort  in  the  State  of 

Montana  to  license  landscape  architects.  That  year  the 

legislature  passed  the  Landscape  Architect  Registration  and 
Licensing  Act  (Chapter  38,  Title  66,  R.C.M.  1947).  Minor 
changes  were  made  to  the  Act  by  the  1977  legislature.  The 
stated  purpose  of  the  Act  is  to  safeguard  life,  health  and 
property  and  to  promote  the  public  welfare  by  requiring  that 
only  properly  qualified  persons  are  licensed  to  practice 
landscape  architecture  in  this  state. 
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The  law  regulates  both  the  title  "landscape  architect" 

and  the  practice  of  landscape  architecture.  Section  66- 

3810,  R.C.M.,  1947,  regulates  the  use  of  the  title  "landscape 

architect"  and  states  that: 

"No  person  may  use  the  designation  'landscape 
architect'  or  'landscape  architecture'  or  ad- 
vertise any  title  or  description  tending  to  convey 
the  impression  that  he  is  a landscape  architect, 
or  practicing  landscape  architecture,  . . . 

Another  section  of  the  law.  Section  66-3804,  R.C.M. 

1947,  regulates  the  practice  of  landscape  architecture  and 

states  in  part: 

"In  order  to  safeguard  human  health  and  property, 
and  to  promote  the  public  welfare,  any  person  in 
either  public  or  private  capacity  practicing  or 
offering  to  practice  landscape  architecture  for 
hire,  shall  be  required  to  submit  evidence  that  he 
is  qualified  to  so  practice  and  shall  be  reg- 
istered under  the  provisions  of  this  act." 

In  discussing  these  provisions,  members  of  the  board 

indicated  it  was  their  belief  that  the  intent  was  for  the 

law  to  be  a title  act  and  that  it  is  being  implemented  and 

enforced  as  a title  act.  That  is,  only  the  use  of  the  title 

"landscape  architect"  is  being  regulated.  Only  those  who 

meet  the  requirements  of  the  law  and  the  board's  regulations 

can  call  themselves  landscape  architects.  Others,  however, 

can  practice  the  profession. 

In  this  connection,  another  part  of  the  licensing  law 
(Section  66-3808(2),  R.C.M.  1947),  sets  forth  exceptions  or 
exemptions  which  allow  others  to  provide  a wide  range  of 
landscape  services.  In  this  regard,  the  law  specifies  that 


horticulturists,  nurserymen,  etc.  are  exempt  from  licensure. 
This  aspect  is  discussed  in  greater  detail  in  Chapter  III. 
The  act  also  exempts  architects  and  professional  engineers 
licensed  to  practice  their  respective  professions  (the  work 
of  these  professions  overlap  with  landscape  architects,  as 
it  does  between  themselves ) , and  does  not  apply  to  any 
person  performing  landscape  services  on  his  own  property. 
Finally,  this  act  does  not  require  anyone  to  engage  or  use  a 
landscape  architect. 

BOARD  ORGANIZATION,  STAFFING  AND  FUNDING 

The  board  is  composed  of  five  members  appointed  by  the 

governor.  All  members  must  be  residents  of  the  state  of 

/ 

Montana,  and  at  least  three  of  the  five  members  must  be 
licensed  landscape  architects.  The  remaining  two  members 
may  also  be  licensed  landscape  architects.  Of  the  other  two 
members,  one  is  a landscape  contractor.  According  to  board 
members,  the  landscape  contractor  was  selected  to  assist  the 
board  through  the  grandfather  period.  They  believed  having 
a landscape  contractor  on  the  board  was  needed  to  represent 
that  segment  of  the  industry.  The  terms  of  the  board 
members  are  for  four  years  each,  with  the  terms  in  office 
arranged  so  that  one  term  expires  one  year,  two  the  next 
year,  and  one  the  following  year.  No  member  may  serve  more 
than  eight  consecutive  years . 

Montana's  law  authorizes  the  board  to  formulate  rules 
and  regulations  necessary  for  the  proper  administration  of 
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the  Landscape  Architecture  Act.  The  board  meets  period- 
ically to  conduct  business,  act  on  complaints,  and  review 
the  qualifications  of  individuals  desiring  to  take  the  next 
examination.  The  examination  in  Montana  is  offered  once  a 
year  in  June  and  consists  of  five  parts  which  will  be  dis- 
cussed later  in  this  chapter.  The  board  has  held  10  meet- 
ings since  its  inception  in  1975. 

The  board  is  attached  to  the  Department  of  Professional 
and  Occupational  Licensing  and  is  administratively  supported 
by  the  department.  The  department  supplies  a part-time 
secretary  in  support  of  the  board. 

The  board  operations  are  funded  totally  from  an  account 
in  the  earmarked  revenue  fund  which  is  financed  by  exam- 
ination and  licensing  fees  paid  by  individual  landscape 
architects.  It  costs  an  applicant  $50  to  submit  his  ap- 
plication to  the  board.  If  his  application  is  approved,  it 
costs  him  $100  to  take  the  full  examination  or  $20  for  each 
of  the  five  sections.  An  applicant  successfully  completing 
the  examination  must  pay  an  additional  $25  for  a certif- 
icate. In  addition,  each  landscape  architect  (both  res- 
idents and  nonresidents)  must  renew  his  certificate  annually 
at  a cost  of  $60.  Illustration  2-1  details  the  financial 
history  of  the  board  since  its  inception  in  1975. 


BOARD  OF  LANDSCAPE  ARCHITECTS 
Financial  History 


Fiscal  year 

Revenue 

Expenses* 

Fund  Balance 

1975-76 

$3,285 

$1,318 

$1,967 

1976  77 

9,605 

4,934^ 

6,638 

1977  78 

3,664 

6,390 

3,912 

*lncludes  prior  year  expenditure  adjustments  and  current  year  accrued  expenditures 
except  for  fiscal  year  1 977  78. 

Includes  expenditure  abatements. 


Source;  Compiled  by  the  Office  of  the  Legislative  Auditor 
lllusttdlion  2 1 

BOARD  GOALS,  OBJECTIVES  AND  OPERATIONS 

The  sunset  law  required  each  board/agency  under  review 
during  this  biennium  to  delineate  their  respective  goals  and 
objectives  by  September  1,  1977.  The  board  did  this.  The 
sunset  law  also  requires  each  board/agency  to  link  expend- 
itures to  anticipated  program  outcomes  and  program  results. 
The  board  has  not  done  this.  However,  none  of  the  boards  we 
have  reviewed  to  date  have  done  this,  apparently  because 
they  are  uncertain  as  to  what  is  required. 

The  board  has  two  goals.  They  are:  (1)  protecting  the 
citizens  of  this  state  by  insuring  that  only  fully  qualified 
persons  are  licensed  to  represent  themselves  to  the  public 
as  landscape  architects,  and  (2)  licensing  fully  qualified 
individuals  as  landscape  architects  to  represent  themselves 
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as  landscape  architects  in  the  state  of  Montana.  The 
board's  stated  objective  is  to  assure  the  public  that 
persons  representing  themselves  as  landscape  architects  are 
fully  qualified  by:  (1)  investigating  complaints  received 
against  the  profession,  (2)  enforcing  the  rules  of  the 
board,  (3)  giving  the  National  Council  of  Landscape  Archi- 
tects Registration  Boards  (NCLARB)  examination  once  each 
year,  and  (4)  issuing  licenses  to  the  candidates  who  pass 
the  examination. 

Prior  to  being  licensed  as  a landscape  architect  in 
Montana,  each  applicant  must  show  evidence  that  he  has  at 
least  six  years  of  experience  working  under  a licensed 
landscape  architect,  or  a combination  of  education  and 
experience  as  specified  by  the  law  and  rules  of  the  board. 
The  board  is  the  judge  as  to  whether  the  six  years  of  ex- 
perience is  sufficient  to  satisfy  the  requirement.  The  law 
allows  the  board  the  latitude  to  allow  the  substitution  of 
one  year  of  education  for  one  year  of  practice  experience  up 
to  a maximum  of  five  years.  In  effect,  an  individual  with 
sufficient  education  needs  one  year  of  practical  experience 
to  meet  the  requirements  for  licensure.  In  addition  to 
meeting  the  preceding  education  and  experience  requirements, 
candidates  for  a landscape  architect's  license  in  Montana 
must  pass  the  Uniform  National  Examination  given  once  a year 
in  Helena  by  the  board.  There  are  currently  64  licensed 
landscape  architects  in  Montana.  Of  these,  one  was  granted 
his  license  under  the  reciprocity  provision  of  the  law,  and 
the  remainder  received  their  licenses  under  the  grandfather 
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provisions  of  the  law;  however,  some  of  those  issued  li- 
censes under  the  grandfather  provisions  of  the  law  had 
passed  the  Uniform  National  Examination  in  other  states.  To 
date,  only  six  people  have  taken  the  test  in  Montana:  one 
the  first  year  (1977),  and  five  the  second  year  (June  1978). 
One  of  the  five  that  took  the  test  this  year  was  an  in- 
dividual who  repeated  from  the  first  year  after  failing  part 
of  the  test.  One  of  the  five  candidates  for  this  year’s 
test  passed. 
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Chapter  III 

THE  RELATIONSHIP  OF  STATE  REGULATION 
TO  THE  PUBLIC'S  HEALTH,  SAFETY,  OR  WELFARE 

This  chapter  addresses  two  questions  posed  by  the 
sunset  law:  Would  the  absence  of  regulation  significantly 
harm  or  endanger  the  public's  health,  safety,  or  welfare? 
Is  there  a reasonable  relationship  between  the  exercise  of 
the  state's  police  power  and  the  protection  of  the  public's 
health,  safety,  and  welfare?  In  defining  the  purpose  of 
sunset  legislation,  Montana's  sunset  law  (Section  82- 
4860(1),  et  seq.,  R.C.M.  1947),  states  that,  "The  legis- 
lature questions  whether  conditions  causing  the  estab- 
lishment of  these  agencies,  programs,  and  rules  have  not 
changed  to  such  an  extent  as  to  remove  the  need  for  some  or 
all  of  the  agencies'  programs  and  rules." 

As  mentioned  in  the  previous  chapter,  landscape  arch- 
itects are  involved  in  developing,  protecting,  preserving 
land,  and  the  placement  of  objects  on  the  land  for  human  use 
and  enjoyment.  They  plan  outdoor  spaces  much  the  same  way  a 
building  architect  organizes  indoor  spaces,  including  the 
aesthetics  of  a plan  and  the  impact  on  the  environment. 

NEED  FOR  REGULATION 

In  evaluating  whether  there  is  a need  to  license  land- 
scape architects  in  Montana,  we  considered  several  factors: 
(1)  the  present  system  of  licensure,  (2)  the  users  of  land- 
scape architects,  (3)  the  relationship  of  work  done  by- 
landscape architects  and  that  done  by  activities  within 
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government,  and  (4)  what  other  states  have  done  with  respect 
to  the  licensing  of  landscape  architects. 

PRESENT  SYSTEM 

As  discussed  in  Chapter  II,  only  those  individuals  li- 
censed by  the  board  can  use  the  title  "landscape  architect." 
Others,  however,  can  practice  the  profession  as  long  as  they 
do  not  call  themselves  landscape  architects.  In  addition, 
the  law  (Section  66-3808,  R.C.M.  1947)  specifically  allows 
other  groups  in  the  landscape  industry  to  practice  their 
occupations  without  being  licensed.  The  law  (Section  66- 
3808(2),  R.C.M.  1947)  states  that: 

"None  of  the  provisions  of  this  act  apply  to  any 
business  conducted  in  this  state  by  any  horti- 
culturist, nurseryman,  or  landscape  nurseyman, 
plantsman,  gardener,  landscape  gardener,  landscape 
designer,  landscape  artist,  landscape  contractor, 
or  land  use  planner,  as  these  terms  are  generally 
used,  except  that  no  such  person  shall  use  the 
title  "landscape  architect,"  "landscape  archi- 
tecture," or  any  description  tending  to  convey  the 
impression  that  he  is  a licensed  landscape  archi- 
tect unless  he  is  licensed  as  provided  in  this 
act.  " 

According  to  the  board,  landscape  architects  do  not 
specifically  engage  in  the  occupations  listed  above,  except 
possibly  in  the  area  of  work  done  by  land  use  planners. 

With  all  these  unlicensed  individuals  providing  land- 
scape related  services,  one  might  expect  to  find  evidence  of 
public  harm  resulting  from  their  work.  Board  members  be- 
lieve such  harm  exists.  For  example,  an  unlicensed  indi- 
vidual, according  to  a member  of  the  board,  landscaped  and 
graded  the  area  around  a swimming  pool  in  Missoula  and  his 
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effort  resulted  in  soil  and  contaminated  surface  water 
draining  into  the  pool.  Also,  according  to  another  board 
member,  developers  of  a resort  complex  in  Montana  called  in 
a landscape  architectural  firm  to  correct  erosion  and  ve- 
hicular travel  problems  caused  by  an  out-of-state  archi- 
tectural firm.  These  problems  had  to  be  corrected  by  a 
landscape  architect. 

While  there  may  be  some  harm  as  a result  of  the  work 
done  by  those  other  than  licensed  landscape  architects,  this 
harm  is  not  evident  as  a substantial  and  crucial  public 
factor.  Nevertheless,  some  limited  harm  has  apparently  been 
experienced. 

Users  of  Licensee  Services 

Generally,  the  groups  that  seek  or  purchase  a landscape 
architect's  services  are  government  agencies  (federal, 
state,  and  local),  large  businesses,  and  a relatively  few 
individuals  for  their  private  residences.  These  consumers 
apparently  know  the  type  of  professional  services  they  need 
and  also  know  how  to  obtain  and  where  to  seek  those  serv- 
ices. To  determine  the  necessity  of  requiring  licensure  of 
landscape  architects,  we  contacted  various  governmental 
agencies.  Even  though  government  is  one  of  the  largest 
users  of  these  professional  services,  they  are  not  required 
to  use  licensed  landscape  architects.  For  example,  the 
state  of  Montana  requires  (Section  66-2363,  R.C.M.  1947) 
that  the  state  and  its  political  subdivisions  use  the  serv- 
ices of  engineers,  land  surveyors,  and  architects  on  the 
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respective  portions  of  projects,  but  they  do  not  specifi- 
cally require  the  use  of  licensed  landscape  architects. 
This  may  be  because  the  landscape  architect  licensing  law  is 
relatively  new.  Also,  the  federal  government  does  not 
require  the  use  of  licensed  landscape  architects.  There  is 
some  evidence  to  indicate,  however,  that  various  govern- 
mental agencies  use  licensing  provisions  of  the  various 
states  as  a factor  in  screening  individuals  as  potential 
employees  and  as  consultants  on  federal  projects.  In  this 
connection,  we  found  that  the  city  of  Missoula  requires  the 
use  of  licensed  landscape  architects  on  public  buildings.  A 
federal  official  with  the  General  Services  Administration  in 
Washington,  D.C.  stated  that  the  federal  government  leans 
toward  hiring  licensed  individuals,  but  it  is  optional 
rather  than  a requirement. 

Overall,  the  use  of  licensed  landscape  architects  in 
these  and  other  instances  seems  reasonable.  Since  licensure 
is  undoubtedly  an  indication  of  expertise,  which  is  obvious 
and  easily  identifiable,  it  is  only  logical  that  consumers 
seeking  that  type  of  expertise  use  the  existence  of  a li- 
cense as  a selection  factor. 

Relationship  to  Others  Providing  Landscape  Services 

A number  of  governmental  agencies  are  involved  in 
protecting  the  environment  and  the  public's  health  and 
safety  in  areas  associated  with  landscape  architectural 
work,  some  of  which  is  the  same  or  closely  allied  to  the 
role  of  landscape  architects.  These  agencies  protect 
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through  regulation  rather  than  licensure.  At  the  federal 
level,  the  U.S.  Environmental  Protection  Agency  (EPA)  is 
involved  in  regulating  various  aspects  of  the  environment. 
If  they  identify  a situation  where  a stream  is  being  pol- 
luted by  a subdivision  (residential  area)  or  a river  is 
being  polluted  by  an  industry,  they  can  exercise  their 
regulatory  authority  to  correct  the  problem.  This  usually 
involves  reporting  the  incident  to  the  appropriate  state 
agency  to  take  action  to  correct  the  problem,  or  if  it  is  on 
federal  land,  the  EPA  will  step  in  directly  and  make  sure 
the  individuals  concerned  take  the  necessary  corrective 
action.  If  they  identify  a subdivision  that  is  polluting  a 
stream,  they  will  point  this  out  to  the  Subdivision  Bureau 
of  the  Montana  Department  of  Health  and  Environmental  Sci- 
ences. This  agency  is  responsible  for  assuring  that  sub- 
divisions involving  lots  of  20  acres  or  less  have  adequate 
and  safe  drinking  water  and  that  these  subdivisions  do 
minimal  damage  to  the  environment.  The  Subdivision  Bureau's 
prime  areas  of  concern  are  that  they  make  sure  that  the 
water  quality  and  quantities  are  adequate,  that  soil  quality 
and  stability  is  not  affected,  that  land  and  water  habitats 
are  protected,  and  that  air  quality  is  maintained. 

Another  level  of  government  that  is  involved  with 
protection  of  the  public  environment  is  soil  conservation 
districts.  State  law  (Section  76-109,  R.C.M.  1947)  allows 
supervisors  of  soil  conservation  districts  to  formulate 
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regulations  controlling  the  use  of  lands  within  their  dis-  ^ 

trict  in  the  interest  of  conserving  soil  and  water  resources 
and  preventing  and  controlling  soil  erosion.  For  example, 
the  Lewis  and  Clark  County  Conservation  District  has  spe- 
cifically enacted  a sediment  control  ordinance  which  has  as 
its  purpose:  to  encourage  the  use  of  land  in  accordance 
with  its  capabilities;  prevent  the  degradation  of  lands, 
streams,  reservoirs,  and  lakes;  and  to  promote  and  protect 
the  health,  safety,  and  general  welfare  of  the  public. 

Among  other  things,  this  ordinance  controls  agricultural 
activities,  forest  activities,  and  construction  and  subdi- 
vision activities  within  the  district.  In  addition  to  the 
above  ordinance,  the  Lewis  and  Clark  County  Conservation 
District  has  tested  a pilot  program  to  implement  the  Na- 
tional  Streambed  and  Land  Preservation  Act  of  1975.  The 
Lewis  and  Clark  County  Conservation  District  is  the  only 
district  doing  this  so  far.  The  Lewis  and  Clark  County 
Conservation  District's  standards  and  guidelines  state  that 
it  is  their  policy  that  the  natural  rivers  and  streams,  and 
the  lands  and  property  immediately  adjacent  to  them,  be 
protected  and  preserved  to  be  available  in  their  natural  or 
existing  state.  All  commercial,  industrial,  and  residential 
developments  are  subject  to  this  program.  Even  when  efforts 
of  these  federal,  state,  and  county  governments  fail,  city 
governments  get  involved  to  correct  erosion  problems.  For 
example,  recently  a heavy  rain  in  Helena  caused  minor  flood- 
ing  on  residential  property  as  a result  of  erosion  from  a 
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subdivision.  After  the  storm,  the  city  took  immediate 
action  to  stop  the  flooding  and  is  taking  long-term  action 
to  solve  the  long-range  problem  by  correcting  the  design 
errors  which  caused  the  minor  flooding. 

With  respect  to  the  public  safety,  several  other  state 
agencies  have  specific  responsibilities  which  appear  to 
overlap  with  responsibilities  of  licensed  landscape  archi- 
tects. The  Building  Codes  Division  of  the  Department  of 
Administration  is  charged  by  law  (Section  69-2110,  R.C.M. 
1947)  with  ensuring  that  buildings  constructed  with  public 
funds  are  accessible  to,  and  functional  for,  the  physically 
handicapped  persons  where  practical  and  feasible.  Another 
state  agency  involved  in  assuring  the  public  safety  is  the 
Department  of  Highways.  This  department  uses  civil  en- 
gineers to  design  roads  to  minimize  hazards,  such  as  re- 
ducing the  glare  from  oncoming  traffic,  and  a landscape 
designer  for  the  design  of  areas  such  as  highway  reststops . 

The  fact  that  the  foregoing  agencies  have  responsi- 
bilities which  overlap  the  responsibilities  of  licensed 
landscape  architects  does  not  mean  landscape  architects  are 
unnecessary.  In  fact,  the  use  of  landscape  architects  in 
the  private  sector  may  ease  the  regulatory  burden  of  the 
various  governmental  agencies  and  landscape  architects  may 
be  called  upon  as  employees  or  consultants  to  assist  the 
agencies  in  meeting  their  responsibilities.  It  does  mean, 
however,  that  many  of  the  public  health  and  safety  factors 


of  concern  to  the  public  and  landscape  architects  are  pro- 
vided for  by  other  existing  governmental  functions. 

Licensing  in  Other  States 

The  licensing  of  landscape  architects  is  relatively 
recent.  In  the  1950s  only  two  states  had  some  form  of 
licensing  for  landscape  architects.  By  1960,  twelve  more 
states  licensed  landscape  architects  and  in  the  1970s, 
seventeen  more  states  enacted  laws  to  license  the  pro- 
fession. Montana  was  one  of  the  last  states  to  license 
landscape  architects — in  1975. 

Montana  is  presently  one  of  34  states  that  regulate 
landscape  architects.  The  states  that  license  landscape 
architects  are  depicted  in  Illustration  3-1. 


States  that  License  Landscape  Architects 


State 

Year  First  Licensed 

State  Year  First  Licensed 

1. 

Alabama 

1971 

18. 

Minnesota 

1975 

2. 

Arizona 

1968 

19. 

Mississippi 

1973 

3. 

Arkansas 

1975 

20. 

MONTANA 

1975 

4. 

California 

1953 

21. 

Nebraska 

* 

5. 

Connecticut 

♦ 

22. 

Nevada 

1975 

6. 

Delaware 

1975 

23. 

New  York 

1961 

7. 

Florida 

1966 

24. 

North  Carolina 

* 

8. 

Georgia 

1976 

25. 

Ohio 

1965 

9. 

Hawaii 

1970 

26. 

Oregon 

1961 

10. 

Idaho 

1972 

27. 

Pennsylvania 

1966 

11. 

Iowa 

1974 

28. 

Rhode  Island 

1975 

12. 

Kansas 

1968 

29. 

South  Carolina 

1976 

13. 

Kentucky 

1972 

30. 

Tennessee 

1972 

14. 

Louisiana 

1954 

31. 

Texas 

1963 

15. 

Maryland 

1971 

32. 

Utah 

1969 

16. 

Massachusetts 

1960 

33. 

Washington 

1969 

17. 

Michigan 

1963 

34. 

West  Virgina 

1971 

*No  response 


Source:  Compiled  by  Office  of  the  Legislative  Auditor. 
Illustration  3-1 


A number  of  states  have  recently  reevaluated  the  need 
for  state  licensure  of  landscape  architects.  In  Colorado, 
the  State  Board  of  Landscape  Architects  was  abolished  ei- 
fective  July  19,  1977,  by  a bill  that  was  not  related  to  the 
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sunset  process.  The  rationale  for  terminating  the  licensing 
function  in  Colorado  was  that  the  Colorado  law  restricted 
only  the  use  of  the  title  and  not  the  actual  practice  of 
landscape  architecture.  Because  only  the  title  and  not  the 
practice  of  the  profession  was  controlled,  the  legislature 
believed  that  it  was  an  ineffective  means  of  regulating  the 
industry.  The  Sunset  Advisory  Commission  in  Texas  reached  a 
tie  vote  on  whether  to  reinstate  the  licensure  of  landscape 
architects.  This  vote,  in  effect,  will  terminate  the  li- 
censing of  landscape  architects  in  that  state  unless  the 
Texas  Legislature  takes  action  to  re-establish  licensure;  a 
matter  which  is  still  pending  before  the  Texas  Legislature. 

Alabama,  another  state  with  a sunset  law,  renewed  its 
licensure  of  landscape  architects.  According  to  Alabama 
officials,  there  was  not  sufficient  time  for  them  to  do  a 
detailed  review  of  all  the  agencies  encompassed  by  the 
sunset  law  in  Alabama,  consequently,  Alabama  renewed  all  the 
active  agencies  scheduled  for  sunset  termination. 

In  Oregon,  a staff  sunset  report  issued  in  April  1978 
on  the  State  Board  of  Landscape  Architect  Examiners  recom- 
mended that  the  Oregon  Legislature  take  no  action  to  reenact 
the  landscape  architect  statutes.  They  concluded  that  there 
would  be  no  significant  danger  to  the  public  if  the  law  is 
allowed  to  expire.  Their  reason  is  that  the  present  law 
regulates  only  the  title  and  is  of  little  value.  They 
further  concluded  that  it  is  unnecessary  to  regulate  the 
practice  of  landscape  architecture  for  three  reasons. 


First,  they  found  no  evidence  of  consumer  dissatisfaction 

^ with  persons  licensed  or  unlicensed  practicing  the  pro- 

fession; second,  landscape  architects  deal  with  specialized 
consumers  who  have  access  to  information  from  other  con- 
sumers when  selecting  a landscape  architect;  and,  third, 
there  would  be  difficulties  with  in  identifying  qualified 
practitioners . 

In  California  the  Regulatory  Review  Task  Force  issued  a 
report  titled  "Review  of  State  Board  of  Landscape  Archi- 
tects" in  April  1978.  The  California  study  concluded  that 
the  State  Board  of  Landscape  Architects  provided  no  valid 
regulatory  function.  Its  restrictive  licensing  program, 
with  vast  exemptions  and  virtually  no  enforcement  function, 
served,  in  effect,  merely  to  provide  a title  to  a small 
group  of  people  who  have  been  specially  trained  to  pass  the 
national  examination.  Further,  many  people  who  are  well 
trained  cannot  meet  the  examination  qualification  re- 
quirements or  pass  the  difficult  examination,  while  at  the 
same  time,  virtually  everyone,  including  people  who  are  not 
trained  at  all,  are  exempt  from  the  act  and  can  do  the  work 
of  a landscape  architect.  The  study  concluded  that  there 
was  no  regulatory  value  in  this  system  and  recommended  that 
the  Board  of  Landscape  Architects  be  abolished.  Based  on  the 
study,  a bill  was  introduced  to  terminate  state  licensure  of 
landscape  architects.  The  bill  was  not  passed  by  the  legis- 
lature . 

f) 
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Finally,  a study  done  by  the  Governor's  Office  in 
Nevada  in  1976  found  that  the  work  done  by  landscape  arch- 
itects had  no  ties  to  the  public  health  and  safety,  but  the 
work  of  architects  and  engineers  does.  The  work  done  by 
these  professions,  with  the  exception  of  the  use  of  plants 
and  shrubbery,  is  regulated  by  other  state  agencies.  As  a 
result,  a bill  was  introduced  that  did  away  with  licensing 
landscape  architects.  As  was  the  case  in  California,  the 
legislation  to  terminate  the  board  failed. 

The  need  for  licensure  might  be  measured  by  the  fact 
that  the  validity  of  one  state's  regulation  has  been  upheld. 

The  constitutionality  of  Montana's  Landscape  Architect 
Licensing  Act  has  not  been  challenged  in  its  three  years  of 
existence.  However,  the  constitutionality  of  New  York's  law 
licensing  landscape  architects  was  challenged  in  a court  in 
1964  (Patterson  vs . State  of  New  York,  14  NY  2d,  432.)  The 
New  York  State  Court  of  Appeals  held  in  this  case  that  the 
regulation  and  practice  of  landscape  architecture  is  related 
to  the  public's  health  and  welfare,  and  the  law  is  a valid 
exercise  of  the  state's  police  power. 

In  conclusion,  the  absence  of  state  regulation  of  land- 
scape architects  would  not  appear  to  pose  any  significant 
danger  to  the  public's  health,  safety,  and  welfare. 

RELATIONSHIP  OF  STATE  REGULATION  TO  PUBLIC  NEED 

In  answering  the  first  question  in  the  preceding  para- 
graphs, we  concluded  that  no  significant  public  harm  would 
result  in  the  absence  of  state  regulation  of  the  landscape  ((% 
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architect  profession  and  that  the  profession  is  involved  to 
some  degree  in  protecting  the  public.  The  next  question  is 
whether  there  is  a reasonable  relationship  between  the  need 
for  public  protection  and  the  current  exercise  of  the 
state's  police  power  by  the  board. 

As  discussed  in  Chapter  II  and  III,  only  the  title  of 
landscape  architecture  is  regulated--not  the  practice  of 
landscape  architecture.  This  provides  assurance  that  the 
individuals  engaged  for  landscape  services  are  qualified  by 
virtue  of  the  fact  that  they  have  met  state  standards. 
Since  some  degree  of  harm  could  result  from  faulty  landscape 
architectural  work,  the  regulation  of  the  title  "landscape 
architect"  does  not  appear  unreasonable.  It  serves  as  a 
means  of  identifying  qualified  individuals. 

SUMMARY 

Our  review  indicates  that  the  absence  of  state  regu- 
lation of  landscape  architects  would  not  appear  to  pose  any 
significant  public  harm.  This  conclusion  is  based  on  the 
fact  that  while  some  harm  may  occur  when  unlicensed  indi- 
viduals practice  landscape  architecture,  such  harm  is  not 
significant;  governments  generally  do  not  require  the  use  of 
licensed  landscape  architects,  other  government  regulation 
helps  protect  the  public,  and  other  states  have  not  shown  a 
consistent  tendency  to  either  reestablish  or  terminate  the 
licensure  of  landscape  architects. 

With  respect  to  whether  there  is  a reasonable  rela- 
tionship between  the  exercise  of  the  state's  police  power 


and  protection  of  the  public,  it  appears  that  the  current 
level  of  state  regulation  is  not  unreasonable.  This  is 
because  limited  harm  has  resulted  from  unlicensed  practi- 
tioners doing  landscape  architectural  work,  and  those  who 
want  to  identify  qualified  individuals  can  do  so  because 
Montana  regulates  the  use  of  the  title  "landscape  arch- 
itect. " 
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Chapter  IV 

THE  REGULATORY  PROCESS 


\ 

This  chapter  addresses  a third  question  posed  by  the 
sunset  law:  Are  all  facets  of  the  regulatory  process  de- 
signed solely  for  the  purpose  of,  and  have  as  their  primary 
effect,  the  protection  of  the  public? 

REGULATORY  PROCESS  DESIGN 

A national  expert  on  occupational  licensing — Benjamin 
Shimberg — in  discussing  the  origins  of  licensing,  expresses 
the  view  that  professions  initially  create  voluntary  assoc- 
iations to  promote  their  professional  interests*^  Following 
voluntary  organization  came  the  enactment  of  statutory 
licensing.  The  events  surrounding  the  creation  of  the  Board 
^ of  Landscape  Architects,  as  with  other  boards,  generally 

parallel  Shimberg' s discussion  about  origins  of  licensing. 
As  mentioned  earlier,  the  American  Society  of  Landscape 
Architects  was  created  in  1899.  The  Idaho-Montana  chapter 
of  the  same  organization  was  formed  in  1973  when  the  Pacific 
Northwest  chapter  divided  into  Oregon,  Washington,  and 
Idaho-Montana.  Members  of  these  organizations  were  instru- 
mental in  seeing  that  the  present  landscape  licensing  bill 
passed  the  Montana  legislature  in  1975.  Many  of  these  same 
people  serve  on  the  present  board.  In  addition,  the  board. 


Benjamin  Shimberg  and  Barbara  A.  Esser  and  Daniel  H. 
Kruger,  Occupational  Licensing:  Practices  and  Policies , 
Public  Affairs  Press,  Washington,  D.C.,  copyrighted  in  1972 
and  1973  by  Educational  Testing  Service  and  Michigan  State 
University. 
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as  part  of  its  formal  rules,  has  adopted  the  Code  of  Ethics 
of  the  American  Society  of  Landscape  Architects  (ASLA). 
Aspects  of  the  ASLA's  code  of  ethics  will  be  discussed  later 
in  the  chapter.  The  law  creating  the  Board  of  Landscape 
Architects  remains  essentially  the  same  as  it  was  passed  in 
1975. 

PUBLIC  PARTICIPATION 

One  indicator  that  the  regulation  is  designed  for  the 
public's  benefit  would  be  the  extent  that  the  law  provides 
for  public  members  on  the  board.  Montana's  landscape  archi- 
tectural law  does  not  specifically  provide  for  public  mem- 
bers, but  rather  states  in  part  that,  "The  board  consists  of 
five  members  of  which  at  least  three  must  be  landscape 
architects."  With  that  wording  all  landscape  architects 
could  be  appointed  to  the  board  providing  they  were  resi- 
dents of  the  state.  However,  this  has  not  been  the  case. 
The  present  make-up  of  the  board  only  includes  three  li- 
censed landscape  architects.  The  remaining  two  members  are 
not  licensed  landscape  architects.  In  contrast,  the  land- 
scape architect's  board  in  California  is  composed  of  four 
public  members  and  two  landscape  architects — a composition 
which  results  in  greater  assurance  that  board  proceedings 
are  primarily  motivated  in  the  interest  of  the  public  rather 
than  the  industry. 

SOLICITATION  OF  SERVICE 

As  mentioned  previously,  the  board,  by  administrative 
rule,  has  adopted  the  American  Society  of  Landscape 
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Architects  Guidelines  for  Professional  Conduct.  These 

^ guidelines  for  professional  conduct  specifically  state  that 

a landscape  architect  shall  not  advertise.  The  prohibition 
against  advertising  lessens  the  competition  between  land- 
scape architects  and  eliminates  the  customary  channels  of 
information  available  to  the  public  for  selecting  a land- 
scape architect.  In  our  survey  of  landscape  architects  we 
asked  whether  the  landscape  architects  believed  such  a ban 
on  advertising  prevents  the  public  from  receiving  adequate 
consumer  information  pertaining  to  landscape  architectural 
services.  The  response  by  the  professional  was  mixed. 
Fifteen  said  yes  to  that  question,  13  said  no  and  there  was 
one  with  no  opinion. 

^ It  is  questionable  whether  a state  licensing  law  should 

be  used  to  specifically  further  the  interests  of  a private 
trade  association.  The  American  Society  of  Landscape  Arch- 
itect's Guidelines  for  Professional  Conduct  should  apply  to 
members  of  that  association  and  not  all  licensees  in  gen- 
eral. The  board  rules  should  govern  licensees  and  these 

rules  should  be  designed  solely  to  protect  the  public.  The 
Society's  Guidelines  for  Professional  Conduct  and  its  pro- 
hibitions on  advertising  should  be  eliminated  from  the  board 
rules.  In  this  regard,  the  president  of  the  board  has 
advised  us  that  the  American  Society  of  Landscape  Architects 
recently  deleted  the  ban  on  the  use  of  paid  advertising  from 
their  Guidelines  for  Professional  Conduct. 

') 
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PUBLIC  DUTY  VERSUS  PROFESSIONAL  INTEREST 


0 


Of  the  64  landscape  architects  presently  licensed  in 
Montana,  only  15  reside  in  the  state.  As  a result,  leaders 
in  the  landscape  architect  profession  appointed  to  the  board 
are  often  the  same  leaders  of  the  American  Society  of  Land- 
scape Architects  or  its  local  Idaho-Montana  chapter.  For 
example,  the  current  president  of  the  board  is  also  a 
trustee  of  the  American  Society  of  Landscape  Architecture. 

The  vice-president  of  the  board  is  past  president  of  the 
Idaho-Montana  Chapter  of  the  American  Society  of  Landscape 
Architects.  Finally,  one  member  of  the  board  is  vice- 
president  of  the  American  Society  of  Landscape  Architects. 

In  these  dual  capacities  these  individuals  must  represent 
and  strive  for  the  best  interests  of  the  profession  yet,  at  ^ 

the  same  time,  must  direct  the  board  toward  public  pro- 
tection, a situation  which  may  be  inherently  conflicting  but 
probably  common  to  most  licensing  boards.  A review  of  the 
board  minutes  disclosed  no  situation  where  the  board  had  to 
resolve  a difference  between  the  profession  and  the  public. 

If  such  a situation  were  to  arise  the  current  board  members 
would  be  forced  to  act  to  the  disadvantage  of  either  the 
public  or  the  profession,  both  of  which  they  are  required  to 
represent.  This  situation  is  unfair  to  the  individuals 
involved  and  may  not  operate  in  the  public  interest. 

ASSURANCE  OF  COMPETENCY 

There  are  no  requirements  to  continually  evaluate  a 
licensee's  competency  once  he  receives  his  initial  license.  ( 


30 


I 


To  renew  a license  each  year  all  that  is  required  is  to  pay 
the  $60  annual  renewal  fee.  There  are  no  provisions  for 
reexamination,  peer  review,  or  continuing  education.  If  it 
is  necessary  to  license  landscape  architects  to  assure 
competency  and  protect  the  public  health,  safety,  or  wel- 
fare, it  seems  only  reasonable  that  the  need  for  such  as- 
surance continues  over  the  years.  Board  members  advised  us 
that  the  profession  has  voluntary  continuing  education 
programs.  One  such  program  was  held  in  Bozeman  in  1978,  and 
others  have  been  held  throughout  the  country. 

In  response  to  a questionnaire  we  sent  to  landscape 
architects  licensed  in  Montana,  24  indicated  landscape 
architects  should  be  required  to  provide  periodic  evidence 
of  competency.  Five  individuals  did  not  think  it  was  neces- 
sary and  two  had  no  opinion.  Of  those  that  favored  having 
proof  of  competency,  19  preferred  using  continuing  educa- 
tion, 4 preferred  reexamination,  and  10  preferred  peer 
review.  (Some  individuals  indicated  they  preferred  more 
than  one  method. ) 

The  law  (Section  66-3807(2),  R.C.M.  1947),  also  re- 
quires that  any  registrant  other  than  a properly  withdrawn 
licensee  who  fails  to  renew  his  registration  within  a 60-day 
period  must  be  reexamined.  This  appears  to  be  an  excessive 
and  unnecessary  procedure,  particularly  in  view  of  the  low 
passing  rate  (discussed  in  the  next  section)  on  the  exam- 
ination and  the  small  number  of  licensees.  A more  logical 
measure  would  be  to  suspend  the  licensees’  privileges  until 
payment  has  been  received. 
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EXAMINATION  PROCESS 


The  candidates  for  a landscape  architect's  license  in 
Montana  must  pass  the  Uniform  National  Examination  given 
once  a year  in  Helena  by  the  board.  The  test,  a national 
examination  prepared  by  the  National  Council  of  Landscape 
Architectural  Registration  Boards  (NCLARB),  contains  four 
sections  with  an  optional  fifth  section  that  can  be  designed 
and  added  by  the  respective  state  licensing  boards  in  each 
state  on  aspects  peculiar  to  landscape  architecture  in  a 
particular  state.  The  first  area  of  the  examination  is 
"history."  The  profession  maintains  that  a landscape  arch- 
itect should  have  knowledge  of  the  development  of  landscape 
architecture  and  its  historical  context.  The  second  area  is 
comprised  of  "professional  practice."  The  profession  be- 
lieves that  a landscape  architect  should  have  an  under- 
standing of  the  meaning  and  implications  of  the  practice  of 
landscape  architecture  as  a profession.  Each  individual  is 
required  to  have  a knowledge  and  understanding  of  the  sig- 
nificance of  business  procedures  with  clients  and  other 
professionals,  consultants,  and  contractors.  In  addition,  a 
landscape  architect  should  be  acquainted  with  the  legal 
aspects  and  ramifications  of  his  practice.  The  third  area 
pertains  to  "design."  This  part  of  the  examination  is  to 
make  sure  that  the  candidate  has  a knowledge  of  the  various 
theories  and  principles  of  landscape  architecture.  The 
fourth  area  is  "design  implementation."  This  area  of  the 
examination  makes  sure  that  landscape  architects  have  a 
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broad  understanding  of  natural  landscape  features  and  envi- 
ronmental systems  and  a knowledge  of  design  implementation, 
methods,  and  techniques  so  that  their  design  services  can  be 
accomplished  with  minimum  destruction  to  the  environment  and 
at  least  cost  to  the  client.  Finally,  the  fifth  section  is 
an  optional  section  that  is  given  at  the  discretion  of  each 
state  board.  This  option  was  exercised  one  of  the  two  times 
the  examination  was  given  in  Montana.  It  tested  the  in- 
dividual applicant's  knowledge  of  irrigation. 

All  but  one  of  the  64  licensed  landscape  architects  in 
Montana  were  licensed  through  grandfather  provisions  of  the 
law.  This  is  not  unusual  in  that  "grandfather"  provisions 
are  often  used  when  new  licensing  laws  are  passed.  Based  on 
applications  submitted  to  the  board,  10  of  the  64  current 
licensees  have  passed  the  examination  presently  required  by 
the  board.  In  other  words,  most  of  the  licensees  (54)  met 
only  the  experience/education  requirements  in  order  to 
obtain  their  licenses.  Assuming  that  the  examination  proc- 
ess is  a necessary  aspect  of  protecting  the  public's  health, 
safety,  and  welfare,  84  percent  of  the  landscape  architects 
licensed  by  the  state  of  Montana  have  not  demonstrated  this 
capacity;  consequently,  their  ability  to  protect  the  pub- 
lic's health,  safety,  and  welfare  has  not  been  measured  by 
the  NCLARB  examinations . 

The  present  law  requires  applicants  to  meet  the  six 
year  experience/education  requirement  prior  to  allowing  them 
to  sit  for  the  examinations.  The  logic  of  this  requirement 


33 


i 


is  questionable.  Presently,  board  records  indicate  that  54 
out  of  the  64  licensed  landscape  architects  have  college 
degrees.  These  and  other  license  applicants  are  in  a better 
position  to  pass  academic  parts  of  the  examination  shortly 
after  completing  their  course  work.  It  would  seem  more 
reasonable  and  logical  to  allow  applicants  to  take  the 
examination  whenever  they  desire  and,  if  they  pass  the 
examination,  withhold  their  license  until  such  time  that 
they  have  met  the  education  and  experience  requirements, 
provided  such  requirements  are  justifiable.  For  most  ap- 
plicants it  would  probably  be  a matter  of  waiting  for  the 
experience  requirement  to  be  satisfied  before  the  license 
was  issued. 

As  previously  mentioned  in  Chapter  II,  only  five  indi- 
viduals have  taken  the  examination  in  Montana;  one  in  1977, 
five  in  1978  with  one  repeating.  The  individual  who  took 
the  examination  in  1977--the  first  year — did  not  pass  the 
examination  and  only  one  person  passed  the  examination  given 
this  past  June.  This  experience  and  the  experience  in  other 
states  indicates  that  the  pass  rate  is  extremely  low.  The 
following  illustration,  developed  by  legislative  staff  in 
Oregon,  gives  an  indication  of  the  pass  rates  on  the  same 
examination  in  a number  of  states  throughout  the  nation. 


t 
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INTERSTATE  COMPARISONS  OF  EXAMINATION  PASSING  RATES 


(INITIAL  ATTEMPT) 


State 

1973 

1974 

1975 

1976 

1977 

OREGON 

0% 

25% 

11% 

0% 

33% 

OHIO 

25% 

33% 

0% 

3% 

4% 

IDAHO 

0% 

100%* 

0% 

0% 

16% 

FLORIDA 

17% 

56% 

31% 

17% 

29% 

MARYLAND 

5% 

14% 

6% 

12% 

12% 

*0nly  one  person  took  the  examination. 

Source:  Survey  conducted  by  Legislative  Research  (Oregon) 
of  all  states  requiring  the  registration  of  landscape  architects. 


Illustration  4-1 


Obviously,  the  pass  rates  on  the  Uniform  National  Exam- 
ination are  low.  There  may  be  a number  of  reasons  for  this, 
including  the  fact  that  candidates  are  not  allowed  to  take 
the  examination  immediately  after  finishing  college  as  dis- 
cussed in  the  previous  paragraph.  Another  possible  explan- 
ation for  the  low  pass  rates  is  that  the  examination  may  be 
unrealistically  difficult  in  terms  of  the  academic  and 
experience  credentials  required  of  landscape  architects.  An 
unrealistically  difficult  examination  is  counter-productive 
in  that  candidates  who  are  actually  qualified  are  not  al- 
lowed to  use  the  title  "landscape  architect, " thereby  making 
their  specialized  services  inaccessible  to  the  public. 

SUMMARY 

Certain  facets  of  the  regulatory  process  may  not  be  di- 
rectly related  to  the  protection  of  the  public.  This  chap- 
ter addresses  various  facets  of  the  board's  operations  which 
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may  not  be  in  the  best  interests  of  the  public.  Specifi- 
cally, the  following  items  were  discussed:  1)  the  law 
permits  a completely  professional  board  rather  than  re- 
quiring some  public  membership;  2)  the  ban  on  advertising  by 
the  profession  deprives  the  public  of  easily  accessible 
information;  3)  there  is  a potential  conflict  of  interest  of 
members  of  the  board;  4)  there  are  no  requirements  to  con- 
tinually evaluate  a licensee's  competency  once  he  receives 
his  initial  license;  and,  5)  the  examination  process  may  be 
counter-productive  if  the  examination  is  too  difficult. 


i 


1 
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Chapter  V 

COST  CONSIDERATIONS 


This  chapter  addresses  two  questions  presented  in  the 
sunset  law:  Does  the  regulation  have  the  effect  of  directly 
or  indirectly  increasing  the  cost  of  goods  or  services;  and, 
is  the  increase  in  costs  more  harmful  to  the  public  than  the 
harm  which  could  result  from  the  absence  of  regulation? 

THE  ECONOMIC  MARKETPLACE 

As  discussed  in  Chapter  II,  there  are  64  landscape 
architects  licensed  in  Montana.  Only  15  of  these  landscape 
architects  are  residents  of  the  state.  These  15  are  dis- 
tributed geographically  around  the  state,  mainly  in  Mon- 
tana's major  cities.  Some  of  these  landscape  architects 
list  their  firms  in  the  yellow  pages  of  telephone  direc- 
tories in  other  communities  and  in  that  respect  directly 
compete  with  eagh  other  in  terms  of  being  visible  to  po- 
tential clientele. 

Among  licensed  landscape  architects  competition  is 
limited.  It  is  limited  because  there  are  relatively  few 
licensees  in  the  state  and  because  the  board  rules  prohibit 
advertising  as  is  discussed  in  Chapter  IV. 

REGULATION  COSTS 

Costs  of  regulation  include  the  monetary  amount  paid 
for  goods  or  services.  Regulation  costs  also  include  non- 
monetary items  such  as  the  delivery  and  timeliness  of  goods 
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or  services.  Many  of  the  costs  associated  with  regulation 
are  easily  identifiable  and  quantifiable;  such  as  the  appli- 
cation and  renewal  fees  paid  by  landscape  architects.  The 
application  fee  for  a landscape  architect's  license  is  $50 
and  the  annual  renewal  of  an  landscape  architect's  license 
costs  $60.  These  costs  are  obvious  and  explicit.  However, 
other  costs  are  not  so  obvious  and  explicit,  such  as  the 
cost  resulting  from  restrictions  on  advertising  by  the 
profession. 

The  U.S.  General  Accounting  Office  (GAO),  in  a June 
1977  publication,  identified  six  classifications  of  costs 
associated  with  governmental  regulation.^  We  reviewed  the 
GAO  cost  classifications  and  adapted  these  classifications 
into  categories  reflecting  governmental  regulation  costs — 
administrative,  compliance,  inefficient  use  of  resources, 
stagnation  of  technology  and  innovation  and  transfers.  Our 
discussion  of  costs  pertains  only  to  three  categories  which 
we  identified  as  resulting  from  state  licensure  of  landscape 
architects--administrative , compliance,  and  inefficient  use 
of  resources. 

It  should  be  kept  in  mind  that  most,  if  not  all,  of 
these  costs  are  almost  always  incurred  by  the  public 
(consumer/taxpayer)  in  the  long  run,  either  through  govern- 
ment taxes  or  higher  prices  of  goods  or  services. 


Report  to  Congress  by  the  Comptroller  General  of  the 
United  States,  Government  Regulatory  Activity:  Justifi- 
cation, Processes , Impacts , and  Alternatives , June  1977, 
PAD-77-34. 
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ADMINISTRATIVE  COSTS.  Administrative  costs  are  di- 


rectly observable  and  related  to  governmental  regulation. 
These  costs  include  costs  imposed  upon  the  private  sector-- 
the  regulated  profession — as  well  as  government  expenditures 
necessary  to  administer  the  necessary  regulatory  activities. 

Government  Sector  Costs.  Government  administrative 
costs  are  the  costs  of  operating  a regulatory  activity.  An 
observable  government  regulatory  cost  would  be  the  regu- 
latory agency's  expenditures.  The  board's  expenditures  are 
financed  from  three  main  sources:  (1)  application 
fees — $50,  (2)  examination  fees-$100,  and  (3)  annual  renewal 
license  fees--$60. 

The  administrative  costs  to  the  government  sector 
regulating  the  landscape  architecture  profession  consist  of 
the  board's  expenditures  each  year  since  the  board's  crea- 
tion in  1975.  They  are  shown  in  Illustration  5-1  below: 


BOARD  OF  LANDSCAPE  ARCHITECTS 
EXPENDITURES  FOR  FISCAL  YEARS  1975-76  to  1977-78 


Fiscal  Year 
1977-78 
1976-77 
1975-76 


Expenditures* * 

6,390 

4,934 

1,318 


*Includes  prior  year  adjustments  and  accruals  except  for 
1977-78. 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 
Illustration  5-1 
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In  addition,  there  are  other  administrative  costs  to 
the  government  sector;  however,  these  costs  are  difficult, 
if  not  impossible,  to  measure.  For  example,  the  government 
spends  additional  time  and  money  in  the  regulation  of  the 
landscape  architectural  profession  in  that  the  Office  of 
Budget  and  Program  Planning  reviews  the  board's  budget.  The 
legislature  also  becomes  involved  with  the  budget  process  as 
well  as  with  statutory  changes  requested  by  the  board. 

Thus,  the  administrative  cost  to  regulate  landscape  arch- 
itects exceeds  the  board's  expenditures  and  unlike  the 
board's  expenditures,  these  other  governmental  admin- 
istrative costs  are  paid  for  by  taxpayers  through  general 
revenue  collections.  However,  the  administrative  costs  to 
the  government  sector  are  minimal . 41 

Private  Sector  Costs.  The  regulated  industry  or  pro- 
fession also  bears  administrative  costs  in  the  form  of  staff 
hours  spent  completing  applications  and  report  forms . The 
board  has  no  reporting  requirements  for  licensed  landscape 
architects  other  than  the  time  required  to  fill  out  appli- 
cation forms  and  send  in  the  renewal  fee  once  each  year. 

This  cost  is  minimal  and  insignificant  on  the  part  of  the 
private  sector. 

In  summary,  the  administrative  costs  of  landscape 
architecture  regulation  are  minimal. 

COMPLIANCE  COSTS.  Compliance  costs  are  imposed  upon 
the  government  sector  and  the  private  sector--the  regulated 
profession--when  specific  actions  cause  expenses  which  must 
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be  incurred  in  order  to  comply  with  statutory  requirements. 
Automobile  emission  standards  imposed  by  the  government 
represent  compliance  costs  to  automobile  industry.  Com- 
pliance costs  can  also  be  identified  in  the  governmental 
sector  as  those  costs  necessary  to  assure  compliance  with 
regulation.  The  inspection  of  a production  facility  by  an 
Occupational  Safety  and  Health  Administration  (OSHA)  safety 
inspector  requires  governmental  expenditures--a  governmental 
compliance  cost.  The  production  facility's  purchase  of 
safety  rails  to  meet  OSHA  standards  requires  private  sector 
expenditure — also  a compliance  cost. 

Government  Sector  Costs . The  board  has  not  routinely 
spotchecked  or  monitored  landscape  architects  to  ensure 
their  competency  after  their  initial  entry  into  the  pro- 
fession. There  have  been  virtually  no  complaints  filed  with 
the  board.  Since  there  have  been  no  such  complaints,  there 
has  been  virtually  no  investigative  activity  by  the  board, 
except  for  periodic  review  of  yellow  page  listings.  The 
board  is  presently  engaged  in  a dispute  with  an  individual 
who  has  contested  the  board's  refusal  to  issue  a grandfather 
license.  This  dispute  has  progressed  past  the  hearing  stage 
and  may  result  in  a court  suit  against  the  board.  This  may 
result  in  a compliance  expense  to  the  board.  Overall, 
however,  the  governmental  costs  have  been  minimal. 

Private  Sector  Costs.  State  regulation  requires  in- 
dividuals who  desire  to  become  licensed  landscape  architects 
to  incur  certain  costs  associated  with  applications,  the 
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national  examination,  a license  certificate,  and  license 
renewals.  The  costs  associated  with  these  requirements  were 
discussed  in  preceding  paragraphs.  Private  sector  com- 
pliance costs  associated  with  the  national  examination  and 
license  renewals  are  absorbed  into  the  landscape  architect's 
overhead.  Overall,  both  governmental  and  private  sector 
compliance  costs  appear  to  be  minimal  and  of  little  con- 
sequence to  the  pubic. 

INEFFICIENT  USE  OF  RESOURCES 

Regulation  of  a profession  can  sometimes  cause  the 
inefficient  utilization  of  resources.  Inefficient  utili- 
zation of  resources  can  be  observed  in  industries  where 
prices,  rate  of  return,  or  other  economic  variables  are 
directly  or  indirectly  regulated. 

Governmental  regulation  can  cause  inefficient  methods 
and  procedures.  Regulation,  if  it  requires  outdated  methods 
or  procedures,  imposes  unnecessary  costs  upon  the  regulated 
industry,  thereby  increasing  prices  of  goods  or  services  to 
the  consumer.  The  Interstate  Commerce  Commission  (ICC) 
regulates  trucking  firms  and  specifies  routes,  areas  to  be 
served,  and  allowable  cargo.  If  a truck  is  prohibited  from 
carrying  certain  cargo  on  the  return  trip,  the  firm  may  be 
forced  to  inefficiently  utilize  its  resources. 

Inefficiency  costs  resulting  from  governmental  regu- 
lation are  not  as  easily  identifiable  as  are  administrative 
or  compliance  costs.  The  only  area  we  could  identify  where 
current  state  regulation  of  landscape  architects  may  cause 


inefficiency  costs  relates  to  the  fact  that  the  board  has 
adopted  the  profession's  Guidelines  for  Professional  Con- 
duct, which  prohibit  advertising  by  landscape  architects. 
This  aspect,  discussed  in  Chapter  IV  and  at  the  outset  of 
this  chapter,  results  in  an  inefficiency  in  the  sense  that 
potential  consumers  of  landscape  architectural  services  are 
unable  to  identify  the  design  professional  who  would  best 
suit  their  needs.  The  inability  to  readily  do  this  may 
result  in  either  an  overuse  or  underuse  of  licensed  land- 
scape architects — which  is  an  inefficiency  which  is  diffi- 
cult, if  not  impossible,  to  measure.  Consequently,  the 
significance  of  this  inefficiency  is  unknown. 

POTENTIAL  COSTS  OF  DEREGULATION 

It  is  difficult  to  assess  what  the  effect  would  be  on 
the  public  if  state  licensure  of  landscape  architects  was 
terminated.  This  is  because  the  current  landscape  archi- 
tectural law  is,  as  administered,  a title  law  rather  than  a 
practice  law.  That  is,  anyone  can  practice  landscape  archi- 
tecture. This  factor,  combined  with  the  fact  that  many 
areas  affected  by  landscape  architects,  such  as  soil  ero- 
sion, public  safety,  etc.,  are  governed  or  regulated  by 
other  federal,  state  or  local  agencies,  may  serve  to  indi- 
cate that  the  impact  upon  the  public  of  total  deregulation 
of  state  license  of  landscape  architects  would  be  of  no 
significant  consequence.  Users  of  landscape  services  would 
still  be  able  to  choose  any  level  of  professional  service 
they  desire,  as  is  now  the  case,  and  those  users  who  desire 
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or  need  the  equivalent  of  the  current  licensed  landscape 
architect  could  rely  on  those  who  are  members  of  the  pre- 
dominate professional  association--the  American  Society  of 
Landscape  Architects . 

Some  administrative  costs  under  total  deregulation 
within  the  government  sector  would  continue  as  the  public 
would  be  able  to  utilize  the  services  of  the  Consumer  Af- 
fairs .Division,  Department  of  Business  Regulation,  when 
dealing  with  complaints  about  landscape  architects  as  well 
as  any  other  landscape  design  professionals.  In  Chapter  VI, 
we  discuss  the  Consumer  Affairs  Division  and  the  role  the 
agency  plays  when  considering  less  restrictive  forms  of 
regulation. 

SUMMARY 

This  chapter  addressed  two  questions  presented  in  the 
sunset  law.  Does  regulation  have  the  effect  of  directly  or 
indirectly  increasing  the  cost  of  goods  or  services  and  is 
this  increase  in  cost  more  harmful  to  the  public  than  the 
harm  which  could  result  from  the  absence  of  regulation? 
Some  aspects  of  regulation  of  the  landscape  architectural 
profession  indicate  increased  costs  to  the  general  public. 
However,  to  a large  degree  these  costs  are  not  measurable 
and  considered  minimal.  Total  deregulation  of  the  landscape 
architecture  profession  would  not  appear  to  pose  any  poten- 
tially significant  economic  harm  to  the  public. 
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Chapter  VI 

LESS  RESTRICTIVE  REGULATION  ALTERNATIVES 
A sixth  and  final  question  posed  by  the  sunset  law 
requires  the  evaluation  of  alternative  forms  of  regulation. 
Specifically  it  asks;  Is  there  another  less  restrictive 
method  of  regulation  available  which  could  adequately  pro- 
tect the  public? 

ALTERNATIVE  REGULATION  APPROACHES 

In  determining  the  appropriate  regulation  of  the  land- 
scape architectural  profession,  there  are  three  major  de- 
cisions which  must  be  made.  These  decisions  relate  to:  1) 
the  proper  form  of  regulation,  2)  the  regulatory  entity  that 
is  required  under  a particular  form,  and  3)  the  type  and 
extent  of  regulatory  requirements  placed  upon  the  profession 
in  each  case. 

Following  is  a brief  discussion  of  the  three  major 
decisions.  The  decision  process  is  then  summarized  in 
check-list  format.  A more  detailed  discussion  of  alter- 
native regulation  approaches  has  been  prepared  as  a sup- 
plement to  this  and  other  sunset  audit  reports.^ 

THE  PROPER  FORM  OF  REGULATION 

In  relation  to  the  first  decision,  there  are  a number 
of  alternative  forms  of  regulation  ranging  from  the  most 


"Alternative  Methods  of  Regulating  Professions, 
Occupations,  and  Industries "--A  Supplement  to  the  Sunset 
Performance  Audits,"  Office  of  the  Legislative  Auditor, 
1978. 
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extreme  form — licensing  similar  to  the  present  system — to 
the  least  extreme--no  licensing  or  regulation  whatsoever. 
Following  is  a discussion  of  seven  forms  of  regulation. 
They  are  licensing,  practice  restriction,  reserve  of  title, 
limited  statutory  regulation,  registration,  certification, 
and  no  regulation. 

Licensing  involves  the  stipulation  of  requirements  and 
prerequisites  and  the  granting  of  the  right  or  permission  to 
carry  on  a business  or  profession.  Licensing  necessitates 
an  administrative  body  that  establishes  rules  and  monitors 
the  profession  or  occupation  on  an  ongoing  basis.  Licensing 
is  considered  to  be  the  most  extreme  form  of  regulation. 

Restriction  of  practice  is  the  next  lesser  form  of 
regulation.  Under  a practice  law  form  of  regulation,  indi- 
viduals would  not  be  permitted  to  perform  a specific  service 
or  act,  or  hold  themselves  out  as  being  able  to  perform  such 
services,  unless  they  have  met  certain  statutory  require- 
ments , 

Reserve  of  title  is  less  restrictive  than  restriction 
of  practice.  Under  reserve  of  title  regulation,  anyone  who 
desires  could  engage  in  the  profession  or  occupation.  Only 
the  titles  "licensed"  or  "certified,"  etc.,  would  be  re- 
served for  those  who  had  met  certain  requirements  such  as  an 
examination. 

Limited  statutory  regulation  can  be  considered  even  a 
lesser  degree  of  state  regulation  than  the  previous  forms. 


The  state  would  regulate  the  profession  only  through  stat- 
utes specifying  certain  limitations.  Limited  statutory 
regulation  differs  from  a practice  law  in  that  there  are  no 
statutory  requirements  that  are  "job  or  ability  related" 
(i.e,,  examination  requirement).  The  law  would  require  only 
"after-the-fact"  protective  measures  (i.e.,  bonding  and 
insurance ) . 

Registration,  the  next  alternative,  would  afford  the 
opportunity  to  persons  practicing  in  the  profession  to 
register  with  the  state  or  with  a private  trade  or  pro- 
fessional association.  An  individual  applicant  would  not 
have  to  demonstrate  competency  or  prove  qualification,  but 
would  just  register  his  name  or  the  company's  name. 

Certification,  as  we  define  it,  is  individual  oriented 
and  requires  no  direct  involvement  by  a state  governmental 
body.  The  profession  itself  would  be  responsible  for  certi- 
fication requirements  and  procedures,  and  would  be  self- 
regulating. Certification  would  provide  for  public  identi- 
fication of  those  individuals  designated  by  the  profession 
as  certified,  but  the  profession  could  not  limit  the  prac- 
tice of  landscape  architecture  to  only  those  certified. 
Registration  under  this  alternative  would  be  similar,  in 
essence,  to  the  current  form  of  regulation  except  that  it 
would  be  carried  out  by  the  profession  directly  rather  than 
by  government. 

The  least  extreme  form  of  regulation  is  no  regulation. 
The  public  would  still  have  protection  and  recourse  through 
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the  Consumer  Affairs  Division  of  the  Department  of  Business 
Regulation  under  the  Unfair  Trade  Practices  Act  (Chapter 
275,  Laws  of  Montana,  1973),  which  protects  the  consumer 
from  fraud  and  deception.  Criminal  and  civil  remedies  can 
also  be  sought  under  the  Uniform  Commercial  Code  and  other 
laws  directed  at  specific  abuses.  It  is  important  to  again 
note  that  the  laws  on  consumer  protection  are  in  effect  at 
the  present  time  and  would  be  in  effect  under  all  of  the 
alternatives  discussed.  Even  though  there  is  no  direct 
regulation  by  the  state  under  this  alternative,  there  would 
still  be  some  cost  of  indirect  regulation,  i.e.,  those  costs 
associated  with  consumer  remedies  through  the  Consumer 
Affairs  Division  and  civil  and  criminal  sanctions. 

THE  REGULATORY  ENTITY 

Regulatory  entities  can  take  many  forms  depending  upon 
the  degree  of  state  regulation  needed.  We  have  identified 
six  regulatory  entities:  professional  state  board,  pro- 
fessional-public state  board,  public  state  board,  state 
department/agency,  professional  association,  and  state/local 
agency  (indirect  involvement). 

The  traditional  form  of  regulation  of  professions  and 
industries  is  accomplished  by  professional  boards.  These 
boards  are  made  up  entirely  of  members  of  the  profession  or 
industry.  Boards  can  also  be  made  up  of  a combination  of 
profession  members  and  of  members  from  the  public.  A board 
could  also  consist  entirely  of  members  from  the  public. 
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Regulation  could  be  accomplished  through  the  direct 
involvement  of  a state  department  or  agency.  If  no  direct 
regulation  by  the  state  is  necessary,  then  a professional 
association  could  regulate  its  membership.  In  addition, 
indirect  involvement  by  a state  agency  is  available  if 
direct  state  regulation  is  not  necessary.  For  example,  the 
Consumer  Affairs  Division  could  investigate  and  resolve 
consumer  complaints  against  any  industry  or  occupation  even 
if  that  industry  or  occupation  were  not  directly  regulated 
by  the  state.  This,  of  course,  would  result  in  a cost  to 
the  state. 

TYPES  OF  REGULATORY  REQUIREMENTS 

If  some  form  of  regulation  is  determined  to  be  appro- 
priate for  the  landscape  architecture  profession,  then 
certain  requirements  and  conditions  for  licensure  must  also 
be  established. 

Educational,  experience,  and  examination  requirements, 
as  conditions  for  licensure,  could  be  established  by  statute 
and  administered  by  the  regulatory  body.  Means  of  financial 
protection  for  the  public  and  licensees  could  be  required  in 
the  form  of  bonding,  recovery  funds,  errors  and  omissions 
insurance,  etc. 

The  regulatory  body,  through  its  administrative  staff 
may  collect  fees  such  as  those  for  examinations  and  li- 
censes, and  issue  a document  (license)  to  individuals  fol- 
lowing successful  compliance  with  such  prerequisites.  The 
regulating  body  could  have  the  authority  to  promulgate  rules 
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and  adopt  codes  of  conduct.  It  could  deny,  suspend,  or 
revoke  licenses  based  upon  noncompliance,  violations,  or 
incompetence.  The  regulatory  body  could  also  have  invest- 
igative and  monitoring  functions. 

Periodic  renewal  of  licenses  could  also  be  a re- 
quirement. This  renewal  could  be  a mere  payment  of  a fee, 
as  is  the  present  situation,  or  renewal  could  depend  upon 
the  applicant  meeting  certain  qualification  standards. 
Thus,  licensees  could  be  required  to  maintain  proficiency 
through  continuing  education,  passage  of  a periodic  exam- 
ination, or  peer  review. 

SUMMARY 

The  decision  as  to  the  extent  to  which  the  state  needs 
to  be  involved  in  regulation  of  a profession  or  industry 
requires  the  analysis  of  many  factors.  We  have  briefly 
discussed  these  factors  in  this  chapter. 

These  factors  are  presented  in  decision  chart  format  in 
the  following  Illustrations  6-1,  6-2,  and  6-3.  A more 
detailed  discussion  of  the  alternative  methods  of  regulation 
is  available  as  a supplement  to  this  report. 


DECISION  CHART  TO  DETERMINE 
THE  FORM  OF  REGULATION 
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ALTERNATIVE  REGULATORY  BODY 
UNDER  EACH  FORM  OF  REGULATION 


LICENSING 

PRACTICE 

RESERVE  OF  TITLE 

LIMITED  STATUTORY 

REGULATION 

REGISTRATION 

L .. 

j CERTIFICATION 

1 

NO  REGULATION 

TRADE  STATE  BOARD 

^ Multi-member;  or 

► Commissioner 

o 

TRADE -PUBLIC  STATE 

BOARD 

Multi-member 

(!) 

PUBLIC  STATE  BOARD 

Multi-member;  or 

Commissioner 

o 

STATE  DEPARTMENT /AGENCY 

Direct  involvement 

o 

o 

o 

o 

0 

TRADE  ASSOCIATION 

^ Industry  involvement 

o 

0 

STATE/ LOCAL  AGENCY 

► Indirect  involvement 

^ Civil/Criminal  Sanctions 

o 

o 

o 

o 

o 

o 

o 

M Indicates  present  form  of  regulation 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 


Illustration  6-3 


ALTERNATIVE  REQUIREMENTS  UNDER 
EACH  FORM  OF  REGULATION 


LICENSING 

1 

1 PRACTICE 

RESERVE  OF  TITLE 

1 

i LIMITED  STATUTORY 

j REGULATION 

REGISTRATION 

‘CERTIFICATION- 

NO  REGULATION 

PRESENT  FORM 

1.  Rule/ Regulation  Making  Entity  : 

9 

i 

• 

2.  Educational  Requirements 

9 

9 

1 

• 

3.  Experience  Requirements 

9 

9 

9 

4.  Examination 

@ 

9 

i 

j 

1 

9 

9 

5.  Right  of  Denial 

9 

9 

9 

9 

6.  Revocation/Suspension 

m 

9 

9 

7.  issuance  of  a Document 

@ 

9 

9 

9 ' 

8.  Investigation/ Enforcement 

9 

9 

9.  Periodic  Renewal 

9 

9 

! 

9 

10.  Continuing  Education 

9 

11.  Retesting 

9 

12.  Reciprocity/Comity 

m 

9 

9 

9 

9 

9 

13.  Bonding 

® 

9 

9 

14.  Recovery  Fund 

9 

! 

i 

15.  Errors  and  Omissions  Insurance^ 

9 

9 

1 

i 

16.  Fees 

9 

9 

1 

1 

17.  Individual  Oriented 

m 

9 

9 

9 

9 

9 

9 

18.  Facility  Oriented 

• 

9 

9 

9 

9 

13.  Peer  Review 

® 

• 

9 

j 

•Determined  by  industry  body 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  6-4 
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